IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD R GENOVA,
Pl aintiff . Givil Action
vs. . No. 07-CV-03552
THI RD- ORDER NANOTECHNOLOG ES, | NC.
PSI - TEC HOLDI NGS, | NC., and
UNI VERSAL CAPI TAL MANAGEMENT

Def endant s

HENRY S. PERKI N February 12, 2008
UNI TED STATES MAGQ STRATE JUDGE

VEMORANDUM

This matter is before the court on the Mtion of
Def endant, Universal Capital Managenent, Inc., to Dismss
Plaintiff’s Conplaint Pursuant to Rule 12(b)(6). The notion was
filed on Septenber 4, 2007.! For the reasons expressed bel ow, we
grant Defendant’s notion in part and deny it in part.

Specifically, we deny Defendant’s notion to dism ss
Counts I, Il1l, and IV of Plaintiff’s Conplaint. Defendant’s
motion to dismss Count Il is granted without prejudice for
Plaintiff to file an Anended Conplaint with respect to his fraud
cl ai m agai nst Def endants Universal Capital Managenent, |nc.
(“UCM ), Third-Order Nanotechnologies, Inc. (“Third Order”) and

PSI - TEC Hol dings, Inc. (“PSI").

! On Septenber 28, 2007, Ronald R Genova' s Menorandumin Opposition
to Universal Capital Managenent, Inc.’s Mdtion to Dismss the Conplaint was
filed.



PROCEDURAL HI STORY

This case comenced with the filing of a four-count
civil Conplaint in the Court of Conmmon Pl eas of Phil adel phia
County on or about July 23, 2007. A Notice of Renoval was
subsequently filed by UCM on August 27, 2007. Plaintiff Ronald
R CGenova (“Cenova”) alleges two counts for breach of contract
(Counts | and I11), a fraud count (Count 11) and a count for
prom ssory estoppel (Count 1V)

STANDARD OF REVI EW

A Rule 12(b)(6) notion to dism ss exam nes the

sufficiency of the Conplaint. Conley v. G bson, 355 U S. 41, 45,

78 S.C. 99, 102, 2 L.Ed.2d 80, 84 (1957). \When considering a
nmotion to dismss the court nust accept as true all factual

all egations in the Conpl aint and construe all reasonable
inferences to be drawn therefromin the |ight nost favorable to

the plaintiff. Jurinmex Komerz Transit GMB.H v. Case

Cor poration, 65 Fed. Appx. 803, 805 (3d Cir. 2003) (citing Lorenz

v. CSX Corporation, 1 F.3d 1406, 1411 (3d Gr. 1993)).

[ T] he Federal Rules of G vil Procedure do not
require a claimant to set out in detail the
facts upon which [they base their] claim To
the contrary, all the Rules require is “a
short and plain statenent of the claini that
will give [defendants] fair notice of what
the plaintiff[s’] claimis and the grounds
upon which it rests.

Conley, 355 U S. at 47, 78 S.Ct. at 103, 2 L.Ed.2d at 85.

(Internal footnote omtted.)



A Rule 12(b)(6) notion should be granted “if it appears
to a certainty that no relief could be granted under any set of

facts which could be proved.” Mrse v. Lower Merion School

District, 132 F.3d 902, 906 (3d G r. 1997) (citing D.P. Enter.

Inc. v. Bucks County Community College, 725 F.2d 943, 944 (3d

Cr. 1984)). But a court need not credit a conplaint’s “bald
assertions” or “legal conclusions” when deciding a notion to
dismss. Mrse, 132 F.3d at 906. (Ctations omtted.)

In deciding notions to dism ss pursuant to Rule
12(b)(6), courts generally consider only the allegations in the
Conpl aint, exhibits attached to the Conplaint, matters of public
record, and docunents that formthe basis of the claim Lumyv.

Bank of Anmerica, 361 F.3d 217, 222 n.3 (3d Cr. 2004).

DI SCUSSI ON

Breach of Contract - Counts | and I

Def endant UCM contends that Counts | and 111 of
Plaintiff’s Conplaint, which assert clains for breach of
contract, nust be dism ssed because UCM was not a party to any of
the all eged agreenents which formthe basis of Plaintiff’s
action. In response, Plaintiff avers that his Conpl ai nt
adequately pleads that UCMis a party to a contract with Genova
and that all allegations in the Conplaint nust be accepted as
true. Plaintiff further contends that any disputed facts nust be

determined on a fully devel oped factual record and cannot be



decided on a notion to di sm ss.

In his Conplaint, Plaintiff avers that UCMis a venture
partner to Third Order and PSI and, in that capacity, provides
managenent advi sory services to Third Order and PSI. More
specifically, Plaintiff avers that UCM advi ses and exerci ses
control over financial decisions made by Third Order and PSI.
Plaintiff further alleges that on August 25, 2005, Cenova, PSI,
and UCM executed a | etter agreenent engagi ng Genova as PSI’s
interimchief executive officer. A copy of the agreenent, albeit
unsigned, is attached to Plaintiff’s Conplaint and specifically
lists UCM's CEQO, Mchael D. Queen, as one of the parties to the
agreenent. The Conplaint also alleges that on May 30, 2006,
Genova and PSI, in consultation with UCM negotiated a letter
agreenent extending Genova's termas interimCEO to PSI

Based on the allegations contained in Plaintiff’s
Conpl ai nt, which we nmust accept as true, we conclude that it is
not free and clear fromdoubt that no agreenent existed between

Genova and UCM  Jurinmex, supra. Accordingly, we deny

Def endant’s notion to dismss Counts | and I[1I1.

Fraud - Count [

In its notion, UCM contends that Count Il of
Plaintiff’s Conplaint, which asserts a claimfor fraud and seeks
punitive damages as a result, nust be dism ssed because his claim

is barred by the economc loss rule and the gist of the action



doctrine. In addition, UCM maintains that Plaintiff’'s fraud
claimfails to neet the hei ghtened pl eadi ng standard of Rule 9(b)
of the Federal Rules of Cvil Procedure. |In response, Plaintiff
avers that the economc |oss doctrine and gist of the action
doctrine do not bar fraud clains where (1) a party makes fal se
representations to i nduce another to continue the relationship or
(2) the contract is collateral to the fraud. Plaintiff also

mai ntai ns that his Conplaint pleads fraud with the particularity
required by Rule 9(b). Finally, Plaintiff requests that, in the
event any of his clains are dism ssed, he be granted | eave to
file an anmended conpl ai nt.

Rul e 9(b) of the Federal Rules of Cvil Procedure
provides that “a party nust state with particularity the
circunstances constituting fraud or m stake.” Fed. R Cv. P.
9(b). The United States Court of Appeals for the Third Grcuit
has determned that in order to conply wwth the particularity
requi renent of a fraud claim the follow ng el enents nust be
pl ed:

(1) A specific false representation of

mat erial facts; (2) know edge by the person
who made it of its falsity; (3) ignorance of
its falsity by the person to whomit was
made; (4) the intention that it should be
acted upon; and (5) the plaintiff acted upon

it to his danmage.

Christidis v. First Pennsylvania Mortgage Trust, 717 F.2d 96, 99

(3d Gr. 1983).



Based on our review of the Conplaint, we conclude that
the fraud allegations are insufficient to neet the particularity
requi renent of Rule 9(b). Specifically, we note that although
Plaintiff clains that Defendants nade various m srepresentations
to him he does not specify the tinme, place, speaker, and content

of the alleged m srepresentations. See Saporito v. Conbustion

Engi neering Inc., 843 F.2d 666, 675 n.15 (3d Cr. 1988), vacated

on other grounds, 489 U. S. 1049 (1989)(citing Schreiber

Distribution Co. v. Serv-Well Furniture Co., 806 F.2d 1393, 1401

(9th Cr. 1986)(noting that Rule 9(b) requires that the pleader
“state the tinme, place, and specific content of the false
representations as well as the identities of the parties to the
m srepresentations.”)) Accordingly, we grant Defendant’s notion
to dismss Count Il of Plaintiff’s Conplaint. 1In so doing, we
also dismss Plaintiff’s claimfor punitive damages. At this
tinme, we reserve comment on the economc |oss rule and the gist
of the action doctrine because, as nore fully expl ai ned bel ow, we
will allow Plaintiff an opportunity to anmend his fraud claimas
well as his claimfor punitive damges.

In this matter, Plaintiff has specifically requested
| eave to anend in the event that any of his clains were
di sm ssed. W recognize that Rule 15(a) of the Federal Rul es of
Civil Procedure permits a party to anmend a pl eading “once as a

matter of course at any tinme before a responsive pleading is



served.” Fed.R Cv.P. 15(a). A notion to dismss is not a
responsi ve pl eadi ng and does not extinguish the right to anend an

initial pleading. Shane v. Fauver, 213 F. 3d 113, 115 (3d G

2000); Kronfeld v. First Jersey National Bank, 638 F.Supp. 1454,

1460 (D. N.J. 1986). Therefore, when a defendant asserts the
defense of failure to state a claimby notion, plaintiffs may
amend the conplaint once “as a matter of course” wthout |eave of
court. Shane, 213 F.3d at 115.

Def endant UCM did not file an answer to Plaintiff’s
Compl aint but instead filed a notion to dismss. Because UCM has
not yet filed an answer to Plaintiff’'s Conplaint, Plaintiff may,
as a matter of right, anend his fraud cl ai magai nst UCM
Fed.R Cv.P. 15(a). UCM s notion does not extinguish Plaintiff’s
right to amend his Conplaint. Shane, 213 F.3d at 115; Kronfeld,
638 F. Supp. at 1460. Accordingly, we grant Plaintiff’'s request
to file an Amended Conpl aint for the purpose of anmending his
fraud claimas to UCM

Al t hough Defendants Third Order and PSI have al ready
filed an answer to Plaintiff’s Conplaint, we will allow Plaintiff
to file an Anmended Conplaint wth respect to his fraud claimas
to themas well. After an answer has been filed, plaintiffs may
amend only with | eave of court or the witten consent of the
opposing parties, but “leave shall be freely given when justice

so requires.” Fed. R Cv. P. 15(a); Shane, 213 F.3d at 115.



The United States Suprene Court has enunerated the
ci rcunst ances under which | eave to anend may be deni ed:

In the absence of any apparent or declared
reason -- such as undue delay, bad faith or
dilatory notive on the part of the novant,
repeated failure to cure deficiencies by
amendnent s previously allowed, undue
prejudi ce to the opposing party by virtue of
al l omance of the amendnment, futility of
amendnent, etc. -- the

| eave sought should, as the rules require, be
‘freely given.’

Foran v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222

(1962).

In this case, it does not appear that allow ng
Plaintiff to amend his fraud clai magainst the remaining
Def endant s woul d cause undue delay. This litigationis inits
earliest stages and very little, if any, discovery or pre-trial
preparati on has taken place. Accordingly, because |eave to amend
shoul d be freely given and because Plaintiff is entitled to anmend
his Conplaint as to Defendant UCM as of right, we |ikew se grant
Plaintiff’s request to file an Amended Conplaint with respect to
his fraud claimas to Defendants Third Oder and PSI. Plaintiff
shall file his Amended Conpl ai nt by March 10, 2008. 2

Prom ssory Estoppel - Count 1V

UCM further contends that Count IV of Plaintiff’s

Conpl ai nt, which asserts a claimfor prom ssory estoppel, nust be

2 Plaintiff should be m ndful of the Christidis and Saporito cases

cited supra, which set forth the requisite standard for pleading fraud in
accordance with Rule 9(b).




di sm ssed because Plaintiff does not allege any prom se by UCM
upon which he relied to his detrinment. In short, UCMcl ains that
Plaintiff’s claimfor prom ssory estoppel fails for the sanme
reasons that Plaintiff’'s breach of contract claimfails. In
response, Plaintiff avers that his Conplaint sufficiently pleads
all of the elenents for a claimof prom ssory estoppel against
UCM More specifically, Plaintiff alleges that his Conplaint
adequately details the prom ses made by UCM and Third Order that
i nduced himto continue working for them Plaintiff further
contends that any disputed facts nust be determned on a fully
devel oped factual record and cannot be decided on a notion to
di sm ss.

In his Conplaint, Plaintiff avers that Defendants,
i ncluding UCM repeatedly reassured himthat once they received
funding froma private placenent offering, they would pay himfor
all of the anpbunts that they owed him The Conplaint further
avers that Defendants prom sed to pay Genova a performance bonus
when PSI was in satisfactory financial condition and repeatedly
prom sed Genova that they would honor their prior stock
agreenent. Plaintiff’s Conplaint alleges that, in reliance on
t hese repeated representations by both Third Order and UCM
Genova did not pursue other lucrative executive position

opportunities which had been offered to him



Based on the allegations contained in Plaintiff’s
Conpl ai nt, which we nust accept as true, we conclude that it is
not free and clear fromdoubt that no prom se was made to Genova

by UCM  Jurinex, supra. Accordingly, we deny Defendant’s notion

to dismss Count |V.

CONCLUSI ON

For all the foregoing reasons, we deny Defendant’s
nmotion to dismss Counts I, IIl, and IV of Plaintiff’s Conpl aint.
Def endant’s notion to dismss Count Il is granted w thout
prejudice for Plaintiff to file an Anmended Conplaint with respect
to his fraud clai magai nst Defendants UCM Third Order, and PSI.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD R CGENOVA,

Pl aintiff . Givil Action
No. 07- CV- 03552
VS.

THI RD- ORDER NANOTECHNCLOG ES, | NC. ,
PSI - TEC HOLDI NGS, I NC., and
UNI VERSAL CAPI TAL MANAGEMENT

Def endant s

ORDER

AND NOW this day of February, 2008, upon
consi deration of the Mtion of Defendant, Universal Capital
Managenent, Inc., to Dismss Plaintiff’s Conplaint Pursuant to
Rul e 12(b) (6)(Docket No. 2), which notion was filed on Septenber
4, 2007; upon consideration of Ronald R Genova's Menorandumin
Qpposition to Universal Capital Mnagenent, Inc.’s Mdtion to
Di smiss the Conplaint (Docket No. 9) filed Septenber 28, 2007;

IT 1S ORDERED that the notion is granted in part and

denied in part.

I T IS FURTHER ORDERED t hat Defendant’s notion to

dismss Counts | and Il of Plaintiff’s Conplaint is denied.

I T IS FURTHER ORDERED t hat Defendant’s notion to

dismss Count Il of Plaintiff’s Conplaint is granted.



| T 1S FURTHER ORDERED that Plaintiff shall have unti

March 10, 2008 to file an Anended Conplaint with respect to Count
.

| T 1S FURTHER ORDERED t hat Defendant’s npotion to

dism ss Count IV of Plaintiff’s Conplaint is denied.

BY THE COURT:

HENRY S. PERKI N
United States Magistrate Judge



